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Local Government & Shires Associations of NSW

Opening:
The Local Government Association of NSW and thereghiAssociation of NSW (the
Associations) are the peak bodies for NSW Localgsoment.

Together, the Local Government Association andsthiees Association represent all the 152
NSW general-purpose councils, the special-purposaty councils and the NSW Aboriginal
Land Council.

The mission of the Associations is to be credilplmfessional organisations representing
Local Government and facilitating the developmenam effective community-based system
of Local Government in NSW. In pursuit of this nm@y the Associations represent the
views of councils to NSW and Australian Governmgmisovide industrial relations and

specialist services to councils; and promote L@@aternment to the community.

As the peak bodies for NSW Local Government, thea&gtions have a deep and abiding
interest in thd.ocal Government Act 19%hd the regulation and guidelines that flow frém i
In contrast the Associations have seldom beendalteto comment on th€ity of Sydney
Act 1988and will be guided by the City of Sydney on tlagiklation

The Associations thank the Local Government Actski@ce (the Taskforce) for the
opportunity to respond to thdfreliminary Ideas Paper October 2012.

We are heartened by the observation conveyed toclsons representatives at the meeting
of 6 September 2012 that the Taskforce was unarsmafter their first meeting that
morning, to remove as much prescription as possible

Executive Summary:

In planning for a new or revised Local Governmeat there is the need to focus strongly on:

» recapturing the idea of enabling legislation,

* more autonomy for councils,

* less regulation of councils and the communitiey #exve, and

* equipping councils to be the leaders, identity &ggl makers, and service providers their
communities want them to be.

In planning for a new Act the Taskforce shouldmérswith a blank sheet of paper, but rather
concentrate on the issues relating toltheal Government Act 1998at had been raised i) in
recent gatherings such as Destination 2036 andcfedgms conferences and ii) in other
work of the Associations and the sector.

The Associations believe the intent and the ovestalicture of thd.ocal Government Act
1993 remain valid. We see no compelling reasons topstita Act and start afresh with a
blank canvass.

However, the Associations believe that the legstaheeds a major edit to assist it remain
contemporary. In this context, it is critical tocognise and address that the compliance
burdens created biyocal Government Act 199all more heavily on smaller councils than
larger ones.
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Purpose:
The Associations understand ththe Taskforce will consider the provisions of thecal
Government Act 1998nd theCity of Sydney Act 1988nd their practical operation so as to:

Ensure that the legislation and statutory framewudet the current and future needs of
the community, Local Government, and the Local Gonent sector.

Strengthen and streamline the legislation to enabtal Government to deliver services
and infrastructure efficiently, effectively andartimely manner.

Ensure that the legislation is progressive, easilyerstood and provides a comprehensive
framework, while avoiding unnecessary red tape.

Recognise the diversity of Local Government in NSW.

Provide greater clarity on the role and respongyilf Local Government.

Adopt the decisions of the Government in relationthe recommendations of the
Independent Local Government Review Panel.

Make recommendations to the Minister for Local Gowveent for legislative changes
considered necessary and appropriate for a newl Gmaernment Act.

Identify and recommend to the Minister for Localv@mment, at any time during the
review process, any legislative changes that needeée implemented prior to the
completion of the review.

In carrying out its work, we recognise that thekfasce will:

Engage and consult with the wider NSW community avith Local Government
stakeholders (including the Local Government andeShAssociations of NSW, Local
Government Managers Australia (NSW), local councidlage committees, county
councils, regional organisations of councils, bes§ community, industrial and
employee associations, relevant professional bpdre$ government agencies) about the
operation of the legislation.

Identify key principles to underpin Local Governméegislation in NSW. In developing
these principles the Taskforce will consider legfisih and its application in other
jurisdictions both in Australia and overseas.

Take account of the work, findings and governmesttisions, in relation to the NSW
Planning System Review, the Destination 2036 Acfdan and the NSW State Plan
“NSW 2021 — A Plan to make NSW number one”.

Conduct its work in a manner that recognises thmgdeof reference and approach being
taken by the Independent Local Government RevienePa

The Associations appreciate that the Taskforceprdlvide its final report to the Minister for
Local Government by September 2013.
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i. What top 5 Principles should underpin the contehof the new Local Government Act?

The Associations believe the Act should be guidgthk following points:

« Seek to give clear expression of the purpose, statodels and functions of 2tentury
Local Government;

» Seek to maximise council autonomy;

* Equip councils to be the leaders, identity & plawekers, and service providers their
communities want them to be; and

* Avoid unnecessary prescription and/or regulatiortaincils and the communities they
serve.

Clarity in expressing purpose, legal status, modelgunctions and taxing power needed
for 21% century Local Government

Recognition as an integral sphere of government
In opening it is critical to make comment on Lo&Gdvernment’s role and purpose as the
third sphere of government in the Australian fetetaystem.

The Associations support a system of Local Goventnre which councils are responsible
for governing all matters that affect local comntigs and that are most appropriately dealt
with at a local level.

Facilitating local choices and making decisionglmshape of the locality and local services
through a system of Local Government has a numbkeyadvantages. Local Government

has the ability to utilise local knowledge and mappropriately identify and manage local

variations in needs, preferences and costs ofcgrvLocal Government, being the sphere of
government closest to the communities, is bestepldo actively engage the public in the

decision making process. Furthermore, democraficaibcted Local Government has the
political mandate to make local choices that aprafitive administrative body would not

have.

The notion of making local choices at the localeleis captured in the principle of
subsidiarity, according to which the lowest possibdvel of government should deliver
public functions, except where higher levels of ggmvnent can undertake these functions
more effectively.

For example, in federal systems, the National Gawent should be constrained to matters
that are best dealt with nationally, such as defefareign policy, social security, labour
markets, or trade and corporate regulation. Statergments, dependent on their size, tackle
issues with a state-wide or major regional bensfith as state highways, public transport,
police, prisons, courts, major hospitals and edocafacilities. Local Government should
deal with service functions that impact local conmitigs, like local infrastructure such as
local roads, water supply and sewerage serviceigooy recreational facilities, parks, and
local services such as local human services, healiliure and education, and waste
management. Local Government should also deal lwithl regulatory regimes including
local land use planning and approvals.

There are a number of elements required to enatdallGovernment to fulfil this role, the
most important of which are:
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* Recognition of Local Government’'s purpose and/de iia the relevant constitutional
instruments specifying it as the sphere of govemineealing with local matters and
generally assigning corresponding revenue raisavgeps;

* A mechanism to allocate specific functions betweecal Government and other spheres
of government to avoid wasteful duplication of seev provision and confused
responsibilities resulting in a lack of transpageaad accountability to constituents and
to prevent an erosion in the effectiveness of L&alernment’s revenue framework; and

* Arevenue framework that:

o Provides the flexibility to deal with varying locakeds and preferences as well as
the varying cost of performing functions and deling services and
infrastructure;

o0 Provides the capacity and flexibility to responatoerging challenges;

o Provides for transparency and accountability iml@overnance;

o Balances the varying revenue raising capacity ffem@int Local Government
areas; and

o Enhances the financial sustainability of Local Gowveent.

Further, before we leave the matter of relationsvbeen spheres of government, it is
important to recognise that in the eyes of manyr#iationship of councils with the NSW
Government is broken. While councils have respalityildor whole-of-government local
planning through Community Strategic Planning (knowolloquially as IP&R) and are
required to consult with the NSW Government in fh®cess, there is no reciprocal
obligation in any NSW legislation for NSW Governmegarticipation to support successful
implementation. All this means councils’ plans aret adequately aligned with NSW
Government, departments and agencies’ regionastate planning and in turn their plans do
not necessarily embrace council plans. Some forwbbfjation of the NSW Government to
engage with, respond to and contribute to local @amity Strategic Planning is critical.

The Associations advocate that the new or revisedcAneeds to include new sections

that:

1. recognise, value and respect Local Government’sqagr and/or role as an integral part a
federal system of government and specifying ith@ssphere of government dealing with
local matters;

2. create reciprocal pathways for the NSW Governmergngage with Local Government
on any changes to legislation, regulation, progranfsinding with this Act and any other
NSW legislation; and

3. create reciprocity on State plans and their redi@menponents and on Community
Strategic Plans

Legal Status

In the lead up to and during the 2011 State Goventrizlection campaign, the Associations
outlined a number of election prioritfethat included a request that the concept of aybod
politic’ be removed from theocal Government Act (NSW) 1993

On 22 November 2008, section 220 of toeal Government Act (NSW) 19@&s amended
changing the legal status of NSW councils from ‘leedcorporate” to a “...body politic of
the State with perpetual succession and the leagmaity and powers of an individual, both
in and outside the state”.

! Local Government and Shires Associations of NewtlstValesNew South Wales Election Priorities 2011,
4 February 2011.

Submission Date: December 2012 Page 5 of 29



Local Government & Shires Associations of NSW

The objective of the 2008 amendment was to remawundals from the federal industrial
relations jurisdiction so that they remained p&rthe NSW State industrial relations system.
In late 2009, the Australian Government and the N&®#le Government implemented a suite
of legislative changes that facilitated the transfeNSW private sector industrial relations to
the Federal industrial relations system. As parttrefse changes, the then Minister for
Industrial Relations, the Hon. John Robertson Md€&glared all NSW councils not to be
national system employers, so that they remainetdopghe NSW industrial relations system.

As a consequence, the legal status of councilscandty council can now be restored to
bodies corporate without impacting upon whethemeds or county councils belong to the
State or Federal industrial relations system.

The Associations continue to be concerned aboufpttential ‘unintended consequences’
that may arise through the removal of councilstustaas bodies corporate. There are several
known examples of where such removal created kegador practical problems for councils.
We acknowledge that in many of these examples thblgm(s) were overcome through
further legislative change, changes to State/Fédgreernment policy and/or Ministerial
intervention. These ‘band-aid solutions’ fail daess the underlying issue that councils are
no longer a separate legal entity under federaliatginational law. The bodies corporate
status should be restored to councils to providéaicey and to remove the potential for
unintended consequences in the future.

The Associations advocate that the new or revisedcA include the amendment of
sections 220, 221, 388 and 389 as follows:

220 Bodies Corporate
A council is a body corporate.

221  What is a council’scorporate name?

(1) Thecorporatename of a council of an area other than a citlges “Council of X” or
the “X Council”, X being the name of the councidieea.

(2)  Thecorporatename of a council of a city is the “Council of tGéy of X” or
the “X City Council”, X being the name of the city.

388 Bodies Corporate
A proclamation establishing a county council opesdb constitute the  county
council as d@ody corporate under this Act.

389  What is a county council’sorporate name?
The corporatename of a county council is to be “X County Colinevhere “X” is
the name specified by the proclamation.

Models

The Associations believe there is a need for thdaisoof Local Government contained in the
Act to be expressed in a way that reflects conteargcand emerging thinking on models.
While the Associations appreciate that the Taskfarthinking on this issue will be driven

by the findings of the Independent Local Governmigaview Panel, we need to flag now
that the constructs and language of the new Aatldhenable creating different models for i)
metropolitan councils, ii) regional councils angl iural councils.
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The Associations recognise that the models inLibeal Government Act 1998re to an
extent both flexible and saleable. However thosdetwhave their limitations.

The discussion about whether there is the neetliftrer models has shifted in the course of
the past five years with greater interest beingwhim new or different models.

For example, in the course of the Associatiokidernising Local Governmeryroject,
while there was agreement there should be diffeneatlels available, there was also a
noticeable undercurrent about the existing modeidoenore than adequate with the hybrid
form put in place by theéocal Government Act 199argely serving communities well over
the subsequent years. The model of councillors sioguon strategic tasks rather than
involving themselves in operational matters, andhat same time allowing them to act as
conduits of community concern on service levelspseto approximate the right balance.

More recently atDestination 2036representatives recognised the need to reshape the
structure, governance and financing arrangemeutsitibns and capacity of the sector to
better enable councils to serve their communitiesaichallenging and rapidly changing
environment. There was broad consensus among egpaéises that change and reform is
needed within the Local Government sector to meahging community needs.

There was universal recognition that a variety érating models for Local Government are
needed that can be applied in the differing cirdamses of rural, regional and the greater
metropolitan area councils, because one size duidt all.

There is a difficulty withLocal Government Act 1998odel as it relates to general purpose
councils in large geographic areas with low popoiet. The compliance burden the Act
places on small and very small council operatiangoo heavy. It is almost as if the
compliance regime was designed for a large, ifuaoy large councils, and is ill-fitting for
small rural councils. In compliance terms aloned¢heeeds to be a new regime for smaller
councils.

There is also a view gathering support that cosnaillow population areas may be able -
with appropriate central government resources mtamage a blended Local and central
government service role to the advantage of allesggh of government and the local
communities. This bears further analysis.

At the other end of spectrum, and especially witn prospect of some metropolitan councils
becoming considerably larger over the next decHue is an emerging interest in a less
corporate and more parliamentary model. For vergelacouncils there may need to be an
option that involves something like:

» the popular election of the mayor at large;

» the election of a significantly larger number otinoillors on the basis of wards; and

» the appointment by the mayor of an executive comtemitrom the councillors.

The Associations advocate that the new or revisedcfinclude:

» a section whiclenables creating different models for i) metromlitouncils, ii) regional
councils and iii) rural councils.
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Taxing Power

The Associations suggest it may be prudent at redhieigh level in this ‘opening chapter’
covering purpose etc., or later at the opening lodpfer 15 dealing with finances, to deal
with the very nature of rates.

Comrie et al (2011) analysed Local Government gatlagislation in all Australian
jurisdictions. They noted that only in South Aub&raloes the Local Government legislation
make clear that council rates are a tax.

This at least provides some guidance for coungiketting rates. It is clear, for example, that
the South Australian Parliament intended that ratése interpreted or applied as a form of
utility charge. This clarity counters the perceptaf ‘rates as utility charge’ are often held by
those ratepayers who object to property valuesiemiting the relative amount payable by
individual ratepayers.

No jurisdictions specifically require councils tcave regard to taxation principles in
determining their rating structures. NSW stipulatest the imposition of rates should be fair
and Victoria emphasises the importance of stahilitye level of the rates burden.

Comrie et al (2011, p.1) suggested thAppropriate and explicit regard to clearly
articulated principles would lead to better polidgcision making and improved community
acceptance of Rating outcomes’.

Therefore if the new or revised Act was explicittisouncil rates are a tax, this would allow
councils confidence to draw more heavily on theioperty tax base where this was
warranted.

The Associations advocate that the new or revisedchinclude new sections that:

» articulate that rates are a tax and covers highldeprinciples on rating as part of the
financing regime that underpins Community Stratdgjenning etc., either in an opening
chapter on purpose etc., or later in the chapteteHling with finances.

How it is written
Finally it is worth observing that how the new ewised Act is written can contribute to it

being — and being seen as — ‘enabling’. There isa@ument for reversing the present
practice — it is currently often written in the a#ige which does not facilitate trust, openness
and transparency.
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ii. What is currently working well in the Local Government Act and why. Should it be
retained in the new Act?
To comment on what is working well in an Act asgirand multipurpose as thecal
Government Act 1998 difficult to do without sounding trite or swaeg.
With that caveat in mind, the Associations can s@th) reasonable support from councils,
that the parts of the Act that work well, have &ygstood the test of time, and should be
retained in a refined or refreshed form are a®vedt
» Chapter 3 —the Charter;
» Chapter 4 — Community influence especially Part 1;
* Chapter 5 — Council’s functions;
» Chapter 6 — Service functions especially Part 1;
» Chapter 7 — Regulatory functions;
» Chapter 8 — Ancillary functions;
* Chapter 9 — Establishment;
* Chapter 11 — Staffing;
* Chapter 12 — Operations;
» Chapter 13 — Accountability especially Part 2, Bart
» Chapter 15 — Finances;
* Chapter 16 — Offences; and
» Chapter 17 — Enforcement.

The Associations will offer brief comments on afanges that may be needed in respect of
these Chapters or their constituent parts.

Chapter 3 — the Charter

While when it was introduced the contents of theu@r were sometimes derided as pious
aspirations at their best, these appear have semmdhunities well in the way they bring
together and hold in balance diverse principles #ma central to Local Government. The
placement of the principles together in one sedtias helped citizens, councillors and staff
understand the breadth Local Government respoitgbil It has helped all stakeholders
appreciate the unique challenges councils haveeinghi) leaders, ii) identity makers, iii)
place makers, and iv) service providers simultasgou

However, there is room for refreshing and refinsegtion 8.

Firstly, the dot point dealing with children neeesisiting. This is the dot point that reads:
‘to promote and to provide and plan for the neeldshddren’. The Associations have long
advocated the importance of planning for - and edearer practical with - children and
making appropriate facilities, services and progravailable to them. We will continue to
do that.

However, this dot point highlights a question abati other population groups should not
be covered in the Charter. It leads logically tgpa@nt about to giving expression to a
principle on responding to unique demography ofatea. We recommend thought be given
to this in refreshing section 8.

Secondly, it may be worth examining whether thereineed for a new dot point giving

expression to taking into account local environrakahd social determinants of health given
the influence Local Government has on these.
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Thirdly, it is necessary to revisit the languagg@esiof the extensive list of dot points in
section 8. In particular dot points 1 and 5 aret juw® convoluted and definitely need
rewording. The opportunity could be taken to bratighe dot points into a similar style.

Finally, it may be useful to group the principle= sut in the Charter according to whether
they primarily cover i) governance, ii) social) @conomic or iv) environmental matters. This
would give the listing greater internal coherencd greater legibility.

Chapter 4 — Community influence
Generally Chapter 4ppears to have served councils and communitiesinvehe way it
clearly articulates how the community can influemt¢gt a council does.

Chapter 4 Part 1 relating to ‘open meetings’ remappropriate with the possible exception
of the need to refine sections 10A & 10B (relatioglosure of parts of meetings to public).

In relation to sections 10A & 10B councils stillpat there is a difficulty being as
entrepreneurial as they should be in their businesgtertakings when they have to work
through what are open community governance stresturhe Associations suggest that the
view needs exploration through a small stand-aloesearch project to establish which
features of the open governance provisions can dmodstrated to be problematic for
business undertakings.

There may be some advantage in bringing forwardotiher sections relating to meeting
procedure from Chapter 12 Part 1 & 2 for ease oéss for the general public. This may be
seen to provide even greater openness to coumciépdings.

It would also be useful in this chapter to hightigbr point to) the other major points of
community influence that are contained in Chapt@rPart 2 on strategic planning and
covering the Community strategic plan, the Resogratrategy, the Delivery program, the
and Operational plan.

Chapter 5 — Council’s functions

Generally Chapter appears to have served councils well in the wdyeips stakeholders
understand the variety of functions that councile ampowered to enact — with these
explained as service (non-regulatory) functionsgiér 6), regulatory functions (Chapter 7),
ancillary (those functions that assist the carrying of a council’s service and regulatory
functions Chapter 8), administrative functions (Qtess 11, 12 and 13), revenue functions
(Chapter 15), and enforcement functions (Chaptérant 17).

Chapter 6 — Service functions

Chapter 6 Part 1 has assisted councils and comiemind understand that a council may
provide goods, services and facilities, and catutyaztivities, appropriate to the needs of the
local community and the wider public. The notes endlkclear these functions are conferred
in broad terms and emphasise the list of examplast exhaustive. It is also makes it clear a
council may have other service functions under rothets e.g. functions relating to the
provision and management of roads undeRbads Act 1993

Chapter 6 Part 2 relating to the classification esaassification and management of public
land has strengths and weaknesses.
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The purpose of the classification regime is to tderclearly that land which should be kept

for use by the public (community - land such asiblip park) and that land which need not
(operational - land held as a temporary asset @nasvestment, land which facilitates the
carrying out by a council of its functions or lawtlich may not be open to the general public,
such as a works depot). The major consequenceassification is that it determines the ease
or difficulty with which land may be alienated bale, leasing or transfer. Community land

must not be sold (except in very limited circums&s). Community land must not be leased
or licensed for more than 21 years.

This regime protects community assets on the ond had protects councils by preventing
inappropriate sales for short term gain on therothe this extent Chapter 6 Part 2 needs to
be retained.

The major exception is section 32 (2) which seembet overly restrictive. There are other

circumstances where reclassification may be ap@t@pr-or example, as part of a land swap
for a superior parcel of land for community lanc ws as part of a broader property asset
portfolio management proposal

However, it can be argued that the protection ofl ltom sale needs to more explicit and not
buried as it is two thirds of the way into ChagdPart 2 Division 2 (Use and management of
community land). Section 45 on the dealings a cibwam have in community land which
specifies that a council has no power to sell, argle or otherwise dispose of community
land etc., should be moved to the head of ChapRar62 Division 2.

More generally, Chapter 6 Part 2 Division 2 on camity land needs a thorough revision as
it has become mired in technicalities relating kanp of management that reduce councils’
autonomy and flexibility. The sections on Plandviaihagement from 36 to 36N appear to be
unnecessarily onerous and prescriptive. The reopgngs should be scalable.

Chapter 6 Part 3 imposes some restraints and adilins on the exercise of the service
functions and warrant re-examination.

Chapter 6 Part 3 Division 1 on tendering needsirgi Many councils have argued that the
threshold is too low and that other provisionstaceprescriptive. The tendering threshold is
not cognisant of council and project size. The &img) timelines still depend on publication
in print media; electronic publication does notisdgt the legislated requirements. The
threshold and procedures should be examined by @osom to leading practice in other
jurisdictions.

The Associations comments on Chapter 6 Part 3 iDivi& covering water supply etc., are
covered later in our consolidated section on Legkr utilities.

Chapter 7 - Regulatory Functions

Chapter 7 Regulatory Functions Part 1 (Approval®art 2 (Orders) and Part 3 (Local

Policies on Approvals and Orders) have generaltyed councils well in the way they helps
stakeholders understand the variety of tools itfbasapproving, controlling or stopping a

range of local activities. It is an important adavhich the practical administration of local

land use, occupation and ownership relies. Howehkere is considerable room to refine and
modernise these parts. In refining and modernisitbgntion to detail and functionality of

change is required to ensure regulatory functiores improved and not unintentionally

diminished with dealing with public health & safegnd community expectation and
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harmony. There will be the need for extensive atiaion with Local Government policy
makers and regulatory practitioners.

These parts in their current form appear to keep diarlier legislation. They require accurate
and in depth assessment with a view of removingeaessary functions that i) remain from
the supersedéddocal Government Act, 191 ii) have been otherwise shifted to prescriptive
and specific appropriate legislation namely:

* Environmental Planning and Assessment Act, 1979

» Food Act, 2003

* Public Health Act, 2011

» Companion Animals Act, 1993

* Protection of the Environment Operations Act, 1997
* Liquor Act, 2007

* Contaminated Land Management Act, 1997

» and others

Part 1 - Approvals

Clarity on connectivity between “Section 68 appieVand that of other legislation as listed
above is required. Consideration should to be rgiie the relationship between Part 1
“approvals” and Part 3 “council policy” and to prde a strong and clear connection
explaining the relationship to ensure approprigte and functionality.

Councils across NSW use a variety of language mctme, when issuing “approvals”
relevant to this section (e.g. permits, licenseas r@gistration). Consideration is required on
whether the wording needs changing required t@ceits use in practice or modernising in
other ways.

Approvals within the current form, are an area with potential for significant and in some
circumstances unnecessary ‘red tape’. This in dimminishes the powers and functionality
of the regulator and can appear to lack transpgrenbe unclear to the community on what
is required.

Approvals, Licenses and Registration could be imgdoto create better consistency and
interpretation of this area across the state whkildthaving local significance. Councils may
be mismanaging approvals due to confusion as toetfagionship between local policy and
legislation.

The Associations comments on Chapter 7 Regulatongtions Part 1 as they relate to water
supply etc., are covered later in our consolidatation on Local water utilities.

Part 2 - Orders
The s124 Table of Orders is used daily by Local €&oment throughout NSW. This table is
an important tool in the regulatory functions ofinoil with which industry is familiar, which
the community understands and the legal systerm@arage. The basic framework of the
table is well structured and highly utilised in adistering land ownership, occupation and
use. The titles of each column work well, are t@ntin plain English and are straight
forward to follow for the regulator, community meemnkand legal practitioner.
Order No. | Column 1. Column 2. Column 3.
To do What? In What Circumstance? To whom?
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The number of ‘Orders’ presently ranging up tosBould be reviewed taking into account
actual frequency of use and necessity particulaigre more modern recent legislation has
been developed. A review may result in the volusheorders currently available being
reduced from the current 30 available for use.

The content of each order also requires reviewetteb reflect current needs and omit areas
called upon in other more appropriate legislatica Order no. 5).

Division 2 and Division 3 function well in principlbut require review to ensure functionality
and appropriate and correct use in practice.

Part 3 - Adoption of Local Policies Concerning Appovals and Orders

This portion offers Council an opportunity to prdeiprescriptive requirements in addition to
legislation, although not over and above legistatias to the use and process for approvals
and Orders.

Consideration as to the necessity of local polisiesuld be given and whether local policies
could be removed altogether. Deliberation as tettwr prescriptive yet flexible legislation
could ensure better administration of regulatidheathan many policies which all have the
same goal. A review should include all currentiges with a view to their practicality,
maintenance requirements, ease of functionalityagpiopriateness for society.

Chapter 8 — Ancillary functions
Chapter 8 Part 1 on acquisition of land appearsogypiate.

However, Chapter 8 Part 2 relating to entry ontalland other powers has some anomalies.
For example, s193 regarding notice of entry and s2Qarding residential exclusion, would
seem to obstruct and frustrate the purpose of entry

Chapter 9 — Establishment
Chapter 9 Part 1 regarding areas is relativelyigittaforward in terms of the machinery
involved and probably needs to be retained.

Chapter 9 Part 2 regarding councils appears to ls&veed councils and communities
passably in the way it sets out clearly the comstih and related matters for councils
(Division 1), mayoral roles and related mattersv{§on 2), councillor roles and related
matters (Division 3), Local Government Remuneratiorbunal (Division 4), Councillor
fees, expenses and facilities (Division 5) and Austrators (Division 6).

However, there remain a number of changes thategréred for this chapter to work into the
future.

Legal status of councils

As argued earlier in this submission the Assoamstiadvocate that the legal status of councils
and county councils covered in section 220 can simulld now be restored to ‘bodies
corporate’. As outlined this can be done withoupatting upon whether councils or county
councils belong to the State or Federal industekations system.

Mayor & Councillor fees

There is room for further work on section 248 rnelgtto fixing and paying annual fees for
councillors. Councils have raised concerns abaiittendance patterns of some councillors.
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There is an emerging view that an incentive fornmiliors to regularly attend meetings of
council can be accomplished by a portion of colwrcifees being tied to attendance at
council meetings. As a result the 2012 Local Gowvent Association Conference resolved
that the Local Government Association lobby theteStaovernment to address deliberate
sustained councillor non-attendance as part oflthelopment of a newocal Government
Act (resolution 51 sponsored by Holroyd).

There is room for further work on section 249 cawgrmayoral annual fees. The issue
revolves around remuneration while the Mayor ishlmdo undertake their civic duties for
any reason. Currently the Deputy Mayor, if thereng, could be paid the Mayoral allowance
while acting as Mayor but this payment would comg of the Mayor's allowance and
therefore depriving the Mayor of their Mayoral aWlance for that period. This in effect may
penalise a Mayor where the circumstances of theemce are beyond their control. This is
seen as anomalous compared to an employee actiting irole of their manager while the
manager is away and the payment for the staff meiatteng in that role. The Associations
believe that the same courtesy should be extermeduncillors performing the duties of the
Mayor.

Finally in the general area of fees for councilldrere is also a more general issue that may
interest the Taskforce. One particular weaknedis thie current Act is the issue of councillor
fees and taxation which can be a barrier for magpfe when deciding whether to stand for
civic office. Many people on government benefitatthave the time and knowledge to stand
for civic office find that it is financially unvidb for them to do so because of the risk that
they may lose some or all of their government hewefe to the taxation treatment of civic
remuneration.

Return to democracy after dismissals

The Associations believe there is the need for gbanto aid and speed the return to
democracy after dismissals. These changes wouldvawefinements to sections 256 and
257 which include i) the period of administratioot exceeding 2 years, and ii) a model of
administration which addresses the reasons forhwthie councillors were dismissed with
two administrators focusing on different taskshis tmay involve one administrator to focus
primarily on the business of running council’'s ftians and one administrator to focus on
working as a change agent to change either a) dkergance or councillor practices that
contributed to the dismissal or b) the organisatian staff cultural issues that contributed to
the dismissal.

Chapter 11 — Staffing

Chapter 11 regarding staffing appears to have derwancils and communities reasonably in
the way it details the determination & re-deterniora of structure (Part 1), appointment &
functions of general manager & matters relatingtter senior staff (Part 2) and appointment
& functions of the public officer (Part 3), and etlstaff provisions staff (Part 5).

Nonetheless there are improvements that shoulddoke mm a new or revised Act.

Functions of the general manager

In its current form the legislation recognises ttiad general manager is responsible for
«...the efficient and effective operation of the cail's organisation...®: “...the day-to-day
management of the coundil’along with the appointment and dismissal of staff

2 Section 335(1)
% Section 335(2)
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To facilitate the range of functions outlined ircsen 335, the Associations are of the view
that it is also imperative that the legislationleef that the general manager is also
responsible for the making of employment policieBhere is a direct nexus or correlation
between the day-to-day management of council aadethployment policies adopted at a
council. The Associations suggest that sectior{33%2 amended accordingly.

Nature of contracts for locum general managers

The existing provisions of thieocal Government Act 1998quire a general manager to be
employed under a performance-based contract. Tddehtontract cannot have a term less
than 12 months or more than 5 years. As such clsumciperience some interesting
challenges when they seek to engage locum generagers.

The Associations propose an amendment to secti®(B@ith the insertion of a new section
338(2a) to provide:
338 Nature of contracts for senior staff
(1)
(2) Subject to the exception outlined in sub-sectiaorttZaterm of a contract must not be
less than 12 months or more than 5 years (includmgoption for renewal). A term
that is less than 12 months is taken to be for daths and a term for more than 5
years is taken to be limited to 5 years.
(2a) The term of a contract can be for less thamighths if the contract pertains to the
employment of a locum general manager or a temgasanior staff employee.

The judicial functions of the Industrial Relations Commission of NSW do not apply to
senior staff employees

The Associations understand that section 340(dhefAct operates to prevent the making of
not only awards, agreements, contract determinatosreffectively any order that could be
made by the Industrial Relations Commission of N$Wluding the Commission in Court
Session, and as such the entirety of the jurismiadf the Commission has been excluded by
section 340. However, irVincenzo Paparo v Moree Plains Shire Coun{2005]
NSWIRComm 4, (14 January 2005), his Honour Judtiaglen held that section 340 of the
Local Government Act 199BISW) was designed to exclude only industrial asibn and
not matters arising under the “Unfair Contractsbysions (Chapter 2 Part 9) of the
Industrial Relations Act 199GNSW)".

The Associations submit that a variation to sec8d0 in the following terms is required to
eliminate any uncertainty arising out of the 20@p#&o decision:
340  Jurisdiction of the Industrial Relations CommissminNew South Wales and
the Industrial Court of New South Wales excluded
() In this section, a reference to the employmenthefdeneral manager or another
senior stafemployeas a reference to:
(a) The appointment of, or failure to appoint, a persmthe vacant position
of general manager or to another vacant senidrsbaftion, or
(b) the removal, retirement, termination of employmenbther cessation of
office of the general manager or another senidf staployegor
(c) the remuneration or conditions of employment of ge@eral manager or
another senior stafmployee
(2) The employment of the general manager or anotheorsstaffemployegor any
matter, question, or dispute relating to any seatployment, is not:

*Vincenzo Paparo v Moree Plains Shire Coufi2ll05] NSWIRComm 4, (14 January 2005) at p74 &hd 7
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(a) an industrial matter for the purposes of the IndiastRelations Act 1996;
and

(b) a matter arising under Chapter 2 Part 9 — Unfair iiacts of the
Industrial Relations Act 1996.

(3)

(4) No award, agreement, contract determinatipijcial determinationor order
made or taken to have been made or continued ge fanderany part ofthe
Industrial Relations Act 1996vhether made before or after the commencement of
this section, has effect in relation to the empleytrof senior stafémployees

) ...

Advertising of staff positions

As it is currently worded section 348(3) detailsuember of exceptions that exempt a council
from advertising new or vacant positions. The Assions propose the deletion of section
348(3) and the insertion of the existing exceptimtis a new section 351 that will detail the
circumstances where both sections 348 and 349 dappdy.

Temporary appointments

Currently section 351 provides that if a positiothvm the organisation structure of a council
is vacant or the holder of such a position is sodpd from duty, sick or absent then the
general manager may appoint a person to the pogseimporarily. A person appointed to a
position temporarily may not, according to the Axdntinue in that position for more than 12
months or 24 months if the substantive holder efgbsition is on parental leave.

It is the Associations’ position that the existinggislative provision has caused
administrative difficulties for general managersjnmtan resources managers and project
managers with the Associations appearing on besfad number of councils in disputes
relating to temporary appointments.

The Associations propose that the administrativiécdities associated with the existing
legislative provision can be overcome by varying Actt in a manner consistent with section
28 of thePublic Sector Employment and Management Act Z8&V). The Associations
advocate the insertion of a new section 350 whiohld/provide as follows:
350 Temporary Appointments
(2) If a position (including a senior staff positionjtiin the organisation structure
of the council is vacant or the holder of such &ipon is suspended from duty,
sick or absent:
(a) the council, in the case of the general manageostion, or
(b) the general manager, in the case of any othertjpomsimay appoint a person
to the position temporarily.
(2) The maximum term for which an employee may be temiyoappointed is for a
period of 3 years.

Appointments to which sections 348 and 349 do nopply

The Associations propose the drafting of an amemsgetion 351 which would provide that
the obligations to advertise positions and to amppon merit do not apply in circumstances
where:

. an employee is demoted; or
. an employee is laterally transferred; or
. a senior staff employee is re-appointed under agwmwract; or
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. an employee is appointed in a manner consistert thié temporary appointment

provisions of the proposed section 350 for a tdrat loes not exceed three years.
The proposed amendment to section 351 is interaledHhance the drafting of the legislation
and to minimise confusion. It is proposed that ldgislation will be drafted in a way that
outlines exceptions to sections 348 and 349 anduats for the temporary appointment
provisions of section 350.

The Associations propose a new section 351 indh@ing terms:
350 Appointments to which sections 348 and 349 do pplya

Sections 348 and 349 do not apply to:

(@  An appointment that is by way of a demotion; or

(b) An appointment that is by way of a lateral transtenless the council
decides that sections 348 and 349 are to appliig¢@ppointment; or

(c) The re-appointment of a general manager or sentaff mployee
under a new contract; or

(d) An appointment that is made consistent with the pteary
appointment provisions of section 350 for a teratt thoes not exceed
three years.

Preservation of entitlements of staff members

The Associations recognise that in an environmdrdreythe Independent Local Government
Review Panel is considering the possibility of egaahations, there is merit in the legislation
providing for the preservation of employee entitbents. The provision of employment

protection provisions assists in facilitating arvieonment of positive change for an industry
that may have to deal with amalgamations, boundaayges or transfers.

The Associations, however, are of the view that uhémited preservation of employees’
terms and conditions is counterproductive to angmial change. As such the Associations
propose that section 354D of the Act be amendedrimanner consistent with the no forced
redundancy provisions of section 354F to providat tithe entittements of employees are
preserved for 3 years after the transfer. It isppsed that section 354D be amended as
follows:
354D Preservation of entitlements of staff members
(1) If a staff transfer occurs, the employment of:
(a) a transferred staff member, and
(b) In the case of a boundary alteration:
i. aremaining staff member of the transferor coureit]
ii. an existing staff member of the transferee council,
other than a senior member, continues on the samestand conditions that
applied to the staff member immediately beforetthasfer dayand cannot be
altered, without the employee’s agreement, for@yafter the transfer day.

Maintenance of staff numbers in rural centres

The Review of the Act provides an opportunity foe tegislation to be afforded changes of a
pragmatic nature. It is the view of the Associasidhat it would be more pragmatic if the
provisions of section 218CA were contained withart® of Chapter 11 of the Act.

Notwithstanding, the above observation, the Assmria are concerned about the obligation

placed upon councils to maintain staff numbersuaalrcentres with a population of 5000
people or fewer. The concerns of the Associatamescentred on the fact that the obligation
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to maintain staff numbers is for an unlimited tinenlike the no-forced redundancy
provisions of section 354F or the proposed amentteesection 354D). In any event the
figure of 5000 people appears to be an arbitragyré and inexplicably the legislation does
not contemplate the possibility of readjusting fstafmbers as population figures fall below
5000 people.

Chapter 12 — Operations
Chapter 12 relating to ‘operations’ has both stties@nd weaknesses.

The following Parts have generally worked well ahduld be retained in a refined form:
* Part1 - General;

» Part 2 — Decisions Making Division 2 — Other CauMeeting Provisions

» Part 3 — Delegation of Functions;

* Part 4 - Insurance; and

* Part 5 - County Councils.

In relation to Chapter 12, Part 1 covering geneparations there is room for refinement on
section 355 and the practices that flow from ihefie can be confusion over the makeup of
section 355 committees. This can be an issue wheoeincil requires a member of staff to be
on a committee to oversee a particular functionthef committee. Guidance on the role
responsibilities and membership of section 355 catees should be provided.

There is an important refinement that needs to lbeeamn respect of Part 2 — Decisions
Making Division 2 — Other Council Meeting ProvisonThere is need enable formal
meetings of councils to take place, using electromiedia such as teleconferences,
videoconferences and the like, where Councilloranoa attend in person due to the
immediate impact and aftermath of disasters. Tlomtparose from the complications in
holding meetings caused by widespread floodingeaent years. But it could well apply to
other disasters. It was highlighted at the 2012&ShAssociation Annual Conference which
resolved that the Minister for Local Governmentegivconsideration to amending thecal
Government Adbo allow formal meetings of Council to take plackere Councillors cannot
attend in disaster declared Shires to be conducted) suitable electronic media (resolution
31 sponsored by Narrabri and B Division).

Tendering for council groups

In respect to Chapter 12 Part 3 on ‘delegations’isisue of delegating tendering processes to
groups warrants attention. The Associations beligévie time to streamline how council
groups such as Regional Organisation of CounciBER), strategic alliances, groupings of
councils or joint ventures conduct their businass inprove the tendering decision making
process.

This has been given voice recently by the Local&oment Association Conference:
That section 377(1) of tHeocal Government Act 1993General power of the council
to delegate — be amended to allow councils to eédetp Regional Organisation of
Councils (ROCs), strategic alliances, groupingscofincils or joint ventures, the
power and authority to allow them to accept tenderbehalf of member councils.

This can be simply achieved by the following ameadtro the clause:

377 (1) A council may, by resolution, delegate ie general manager or any other
person or body (not including another employeehef ¢ouncil) any of the functions
of the council, other than the following:
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The acceptance of tenders which are required utiilerAct to be invited by the
council, INSERT THE WORDS

..... except where by individual resolution, a Colinoay delegate to a Regional
Organisation of Council (ROC’s), strategic allianggouping of Councils or joint
venture the authority to undertake and accept jectréenders on behalf of member
councils.

Such an action may not take place unless the mapmrmembers have passed such a
motion and is binding only to those councils whelect to be part of the tender
process. (Local Government Association Confere®@de& 2esolution 36 sponsored by
Penrith)

In respect to Chapter 12 Part 6 Division 1 andlatireg to Public Private Partnerships the
Associations can only offer a preliminary commértie Associations were consulted at the
time of its introduction and generally supported gnovisions. It appears to be appropriate in
providing necessary guidance and safeguards whey déne proposing to venture into

relatively high risk ventures such as PPPs. Thia ilatively new section that does not
appear to have been widely used to date so thecs$mms have no feedback from councils
on its performance.

Chapter 13 — Accountability

Generally Chapter 13 Part 2 relating to accountgalppears to have served councils and
communities well, and increasingly so since the entavstrategic planning embodied in Part
2 covering the Community strategic plan, the Redagrstrategy, the Delivery program, the
Operational plan and associated planning and riegogtidelines.

There remains a concern that while the sectioneramy the Community strategic plan, the
Resourcing strategy, the Delivery program, and @erational plan offer councils
reasonable flexibility the section enabling theati@n of planning and reporting guidelines
could be used to limit council flexibility and aumtmmy in the future. This danger warrants
careful assessment as this review progresses.

Generally Chapter 13 Part 3 relating to financiadnagement has served councils and
communities well. Division 1 relating to ‘funds’ appropriate and no apparent changes are
required. The inclusion in chapter of the sepanatibwater and sewerage fund from general
fund, makes it clear that cross transfers are hotvad. Division 2 on accounting, financial
reports & audit, does not present any major corsern

Generally Chapter 13 Part 4 relating to ‘annualorey) is acceptable to the extent that it
reflects and complements strategic planning emlodi€€hapter 13 Part 2. There is no need
to change Act although guidelines could be improt@grovide for better presentation &
communication standards and to ensure that theresgents are scalable and do not impose
too great a reporting burden on smaller, modesthpurced councils. In contrast it is clear
that s428A on State of the environment reportssgangely circular duplication of s428 and
should be removed.

Chapter 15 — Finances

Generally Chapter 15 Parts 1 (Overview), 3 (OrdirRates), 4 (Making Rates & Charges), 5
(Levying Rates & charges), 7 (Payment of Rates &rgés), 8 (Concessions) and 10 (Fees),
have served councils and their communities reasprali there is room for both greater
clarity and more succinct expression of princiglee Associations have dealt with Chapter
15 Part 2 later in this submission recommendingeipeal.
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The Associations suggest the following points wdugdof value:

* Introduce separate part on rates as taxation ¢asisbed earlier in this submission);

* ‘Rating’ and ‘charging’ (including annual chargestjould be separated and dealt with in
different parts (e.g. take sections 501 — 504 b&tant 1;

* untangle Parts 4, 7, 8 and put any revenue ralsinits into separates parts for different
revenue types;

* Introduce separate part on charging both annugédji and user charges for utility
functions (water and sewerage, waste); and

* Introduce separate part on any other charging @&e$ fhighlighting cost recovery
principles)

Exemptions

Chapter 15 Parts Part 6 requires significant w@dwuncils and their communities are poorly

served by the exemptions that have multiplied essalt of the following sections (and their

predecessors in the previous Act):

» Section 555 What land is exempt from all rates?

* Section 556 What land is exempt from all ratesepthan water supply special rates and
sewerage special rates?

* Section 557 What land is exempt from water supplscgl rates and sewerage special
rates?

» Section 558 What land and bodies may be exempoea Water supply special rates and
sewerage special rates?

» Section 559 Determination as to whether a body mulalic benevolent institution or
public charity

These sections require a thorough review and r@visith a view to bringing it into the 21st

century and restricting exemptions to the purpdbas they were originally intended for.

Doing so may actually add to the Act as furthefedé@ntiation and categorisation is likely to
be required. However, this is an important arearasike Associations take the view that
clarity is more important than brevity.
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iii. Are there areas in the Local Government Act tlat are working well but should be
removed to another Act or into Regulations, Codesrdsuidelines?

Chapter 7 — Regulatory functions - Part 1 Approvals

Apart from the points we made above about refinGltapter 7, there are specific areas
covered in the approvals chapter that may be cateldfor transfer to other Acts (e.qg.
operating a Public Car Park may be a candidatth&fRoads Adt

Chapter 11 - Equal Employment Opportunity

Part 4 of Chapter 11 of the Act relates to equgblegment opportunity. The objects of Part

4 are twofold:

(1) To eliminate and ensure the absence of discrininati employment on the grounds of
race, sex, marital or domestic status and disghiitouncils, and

(2) To promote equal employment opportunity for wonmeembers of racial minorities
and persons with disabilities in councils.

It is the position of the Associations that witlsraall amendment to th&nti-Discrimination
Act 1977(NSW) the entire provisions of Part 4 of Chaptercatld be removed.

The Associations reasoning is as follows:

Councils are bound by the provisions of t#heti-Discrimination Act 1977#&vhich make it
unlawful to discriminate in employment, educationdathe delivery of services on the
grounds of race, sex, age, marital or domestiastalisability, and carer’s responsibilities.

If section 122B of theAnti-Discrimination Act 1977were amended to include Local
Government Authorities covered by thecal Government Act 199Ben the provisions of
Division 3 (Equal Employment Opportunity Managemé&ians) of Part 9A of thénti-
Discrimination Act 197%vould apply to councils. It is appropriate to ntitat the provisions
of Division 3 of Part 9A of thédnti-Discrimination Act 197are identical in terms to sections
345, 346 and 347 of theocal Government Act 1998nd are therefore an unnecessary
duplication of legislative provisions.

Appointments to be on merit
Consistent with the proposal to delete Part 4 capdér 11, the Associations advocate an
amendment to section 349(3) in the following terms:
349  Appointments to be on merit
@) ....
) ...
(3) In determining the merit of a person eligible fppaintment to a position, regard
is to be had tgrovisions and obligations of the Anti-Discrimirati Act 1977
including but not limited to the objects of Divisi@ of Part 9A of the Anti-
Discrimination Act 1977 relating to the Equal Emyleent Opportunity
Management Plans.
Offences:
A number of the provisions in Chapter 16 Part 2lieublaces should be moved out of the
Act and into more appropriate legislation. For epben the provisions relating to nude
bathing in Section 633 of the Act would be mordesiito be places in other legislation such
as theSummary Offences Act 1988d its provisions relating to offensive behaviour

® see section 344(1) of the Act
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iv. What is not working well in the Local Governmen Act (barriers or weaknesses) and
should be modified or not carried forward to the nev Act?

Chapter 7 — Regulatory functions - Part 1 Approvals
There appear to be large sections of Part 1thadl dmuculled.

For example s72 appears unnecessarily prescriptive:

72 Determination of applications by the Crown

(1) A council, in respect of an application for apgal made by the Crown or a person
prescribed by the regulations, must not:

(a) refuse to grant approval, except with the enittonsent of the Minister, or

(b) impose a condition of an approval, except g written consent of the Minister or
the applicant.

(2) If the council proposes to refuse to grant apgl or to impose a condition of
approval, it must immediately notify the applicant.

(3) After the applicant is so notified, the coumilist submit to the Minister:

(a) a copy of the application for approval, and

(b) details of its proposed determination of thplaation, and

(c) the reasons for the proposed determination, and

(d) any relevant reports of another public autlyorit

(4) The applicant may refer the application to Mimister whether or not the council
complies with subsection (3).

(5) After receiving the application from the counar the applicant, the Minister must
notify the council and the applicant of:

(a) the Minister’s consent to the refusal of apptpar

(b) the Minister’s consent to the imposition of ttwuncil’s proposed conditions, or

(c) the Minister’s intention not to agree with tt@uncil’'s proposed refusal and the period
within which the council may submit any conditiahsvishes to impose as conditions
of approval, or

(d) the Minister's refusal to agree with the coliscproposed conditions and any
conditions to which the Minister’'s consent may bsummed.

(6) At the end of the period specified in subseti{®) (c), the Minister must notify the
council and the applicant:

(a) whether the Minister consents to the impositbany of the conditions submitted by
the council during that period and, if so, whicmdiions, or

(b) of the conditions to which the Minister's consenay be assumed.

(7) The Minister must notify the council and thepbgant of the reasons for a decision
under subsection (5) or (6).

(8) If the council does not determine the applmatwithin the period notified by the
Minister for the purpose, the council is taken tib@ expiration of that period, to have
determined the application in accordance with theidter's consent.

Chapter 13 — Accountability — Part 4

As the Associations pointed out earlier it is clédzat s428A on State of the environment
reports is a strangely circular duplication of s4&8 should be removed. The strategic
planning in Chapter 13 Part 2 (IP&R) has madegbfarate requirement redundant.
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Chapter 15 — Finances
Generally Chapter 15 Part 2 Limits on Annual Incoinen Rates and Charges has served
councils and their communities badly over the long-

The issue of the limit of annual income from ratesl charges is one that has made the
provision of facilities and services to the comnyrdifficult for councils. The cost of the
upkeep of council infrastructure is a huge burded laniting the amount that a council can
receive by way of rates and charges makes it aadosiattle. From the Associations’
perspective this part should be repealed.

If Chapter 15 Part 2 was repealed it would remdneerteed for manoeuvres such as trying to
include street & park litter bins in the domestiaste charging regime, as proposed to the
Minister recently: ‘That the Local Government Asisdion lobby the Government to amend
the Local Government Acnd the definition of Domestic Waste to includes8trLitter Bins
and Park Litter Bins’ (Local Government Associati@onference 2012 resolution 46
sponsored by Marrickville).

If Chapter 15 Part 2 is not repealed the spectal variation regime should be simplified —
the Act could just provide for the option to do Isased on Chapter 13 Part 2 relating to
strategic planning embodied in the Community stiatglan, the Resourcing strategy, the
Delivery program, and the Operational plan. Theyendt need to be any prescribed periods
for variations or compounding prescriptions etccduld basically be a section that reads
“council can apply to...for a variation based on Gkafd3 Part 2 strategic planning”. If
necessary, DLG/IPART guidelines could prescribesimecifics.
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Other comments:

Local water utilities

The Associations propose grouping together anahgtinening in the Act and its regulation
provisions relating to council owned and operateatew supply and sewerage utilities in
regional NSW (“local water utilities”).

In regional NSW, councils provide water supply aiverage services including ensuring
supply security through infrastructure provisioenthnd management and integrated water
cycle management. There are currently 102 locaémvatilities providing water supply and
sewerage services to communities in regional NSK¢juding 97 council-owned and
operated local water utilities, four water suppbuity councils, and one water supply and
sewerage county council. Local water utilities sawover 1.8 million people. The provision
of water supply and sewerage services is a sigmficesponsibility often making up a
guarter or more of councils’ annual budget and eyiph a significant number of their
workforce. Water supply and sewerage services argngortant element of communities’
understanding of and involvement in Local Governimiem customer access to essential
services and in dealing with local issues. Locdlewatilities contribute to local and regional
economies and employment.

Currently, regulation of local water utilities isded on limited and dispersed provisions in
the Act and its regulation (some administered by Bhvision of Local Government and
others by the NSW Office of Water) as well as oneotregulatory instruments such as the
NSW Office of Water'sBest Practice Management of Water Supply and Seeera
Framework environmental regulation by the NSW Environmenttéction Authority and
public health regulation of drinking water by NSVeéaidth. This regulatory regime is complex
and duplicates regulatory functions resulting igoimsistency and excess regulation (see
below).

Ideally, local water utility regulation would beayped together in the Act and its regulation
covering service provision, customer relations, egoance and economic regulation and
establishing a single regulator for these issués. Act also should make it clear that Local
Government in regional NSW maintains responsibilitythe operation and management of
water supply and sewerage services and ownershipvaier supply and sewerage
infrastructure.

Other specific regulation such as health, enviramaleor workplace safety regulation should
remain with the relevant regulatory agencies opegatnder generally applicable legislation.

Regulation of the alliance model

The Act should include provisions allowing local terautilities to form regional alliances
according to the model developed by the Associatifor the Inquiry into Secure and
Sustainable Urban Water Supply and Sewerage SerfocéNon-Metropolitan NSW

A modern regulatory framework

The regulatory framework for local water utilitieeeds improvement including:

* Reviewing the current complex regulatory environtrfen local water utilities with the
NSW Office of Water as a general “utility” regulatewhose functions often duplicate
health regulation by NSW Health and environmergglutation by the NSW Environment
Protection Authority and whose relationship withe tgeneral council regulator, the
Division of Local Government is unclear;
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» Establishing a modern regulatory framework with reroic, health and environmental
regulation/regulators based on the NSW Office oft&a Best Practice Management
Frameworkand calling up relevant guidelines such as Australian Drinking Water
Guidelines

* Inclusion of contemporary provisions on the gene@hditions of supply of services
where customers are bound by the conditions as @edeinom time to time (see Part 6,
Division 7 of theSydney Water Act 1994

 Removing unnecessary regulatory duplication arisiingm ministerial approval
requirements for works or other activities undestise 60 of the act. Design- or scheme
regulation might be redundant/fall under generdligthealth regulation for mature local
water utilities (e.g. water treatment plant) or ldobe dealt with through the normal
regulatory framework where necessary (e.g. compkxycling schemes (currently,
section 60 triggers ministerial approval requiretagfacilitated by the NSW Office of
Water, for works or activities that are also retpdaby other authorities; e.g. water
treatment plants that require section 60 approsalsvell as a licence from the NSW
Environment Protection Authority, recycling schentiegt are covered by theustralian
Guidelines for Water Recyclijig

* Removing unnecessary ministerial intervention poweder section 61 of the Act -
Ensuring the proper safety, maintenance and worsfreny works should be the role of
the relevant regulator; and

* Removing emergency powers under section 62 of ttte Ahis should be dealt with by
way of general emergency powers of relevant emesgeuthorities/ministers (e.g.
section 7 of thd?ublic Health Act 2010State Emergency and Rescue Management Act
1989.

A modern charging regime

The Act should include a separated, modern changiggne for local water utilities in line

with theNational Water Initiative (2004and theNational Water Initiative Pricing Principles

(2011)that:

» Is separated from provisions in the act on rating;

» Facilitates usage based pricing and full cost repg\vand

* Includes development contributions which are culyeregulated by way of reference to
the Water Management Act 200B@ee section 64.ocal Government Act 1993This
should be included in the Act.

Increased operational powers for local water uilg

Operational powers of local water utilities needostrengthened and brought in line with

powers given to other utilities such as Sydney Watgsuant to th&ydney Water Act 1994

and Hunter Water pursuant to tHanter Water Act 199ihcluding:

» Offences relating to illegal water use and discearfywater under chapter 16, Part 3 of
the act should be reviewed against Part 6, DiviSoaf the Sydney Water Act 1994
including the level of penalties;

 The power to introduce permanent water conservati@asures including offence
provisions (see limited powers under section 13thefregulation);

» Strengthening the provisions around water meterludiicg giving customers
responsibility for the protection of the meter (smt 636 of the act);

» Similar exemptions as the ones Sydney Water andddidater enjoy when undertaking
works and maintenance (e.g. exemptions for permite/orks under roads; section 42 of
the Sydney Water Act 1994
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Regulatory framework for metropolitan, Hunter adidwarra council recycling, reuse and

stormwater harvesting schemes

Currently, where councils are situated in the arfeaperation of Sydney Water and Hunter
Water they do not require any regulatory approvatsrecycling, reuse and stormwater
harvesting schemes for their own operations (erigation of parks or sporting fields). This

is because pursuant to section 56 of the Act seéfiodoes not apply to these councils.

However, regulatory oversight and advice is reqlite ensure safe functioning of such
schemes. This issue is currently reviewed by th&NSovernment Metropolitan Water

Directorate’s Urban Water Regulation Review. Thedksations urge the Taskforce to take
this review into account.

Council approvals of water and sewerage schemesrws®ttion 68 of the Act

There are a number of issues with respect to ct®imegulatory role under section 68 for
private water supply and reuse schemes includingvery of regulatory cost, capacity to
regulate complex schemes and clarity with respeexemptions from section 68 as a result
of schemes being covered by tMater Industry Competition Act 2006

Section 68 sets out a range of activities by pevarsons that require council approval in

addition to development consent under tevironmental Planning and Assessment Act

1979 In particular, approval is required for:

* Water supply, sewerage and stormwater drainage;waork

* Management of waste — including the constructicth @gperation of sewage management
systems.

With the establishment of a licensing regime urtdeWater Industry Competition Act 2006
section 68 activities do not require council apptaf/they are carried out under the authority
of such a licence. However, there are uncertairtset whether schemes are covered under
the Water Industry Competition Act 20@61d a better regulatory process is required for
councils to know whether a section 68 approva¢eiired.

In terms of coverage of private recycling and steater harvesting schemes, the regulatory
regime around section 68 - including councils’ aatyato regulate more complex schemes,
the integration of section 68 approvals with theallepment assessment process under the
Environmental Planning and Assessment Act 18%9the applicability of relevant guidelines
such as theéAustralian Guidelines for Water Recyclirapd theNSW Guidelines for the
Management of Private Recycled Water Schemes 2808urrently being reviewed by the
NSW Government Metropolitan Water Directorate’s altbVater Regulation Review. The
Associations urge the Taskforce to take this reviga account.

Also, the Taskforce should look into the fees calgrzan charge for their regulatory activity
under section 68. Currently, the fee structure ablgws partial cost recovery and councils
regularly raise the shortfalls as an item in theg&gations’ cost shifting survey.

Regional Organisations of Councils

In undertaking its work the Taskforce is requireconsult with key stakeholders and to take
into account those recommendations of the Indepegnidaecal Government Review Panel
(the Review Panel). The Associations understaatlttte Taskforce will work closely with
the Review Panel and take into account the outcaandsrecommendations of the Review
Panel.
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In this regard the Associations consider it neagstkaaddress the Taskforce on the idea that
Regional Organisations of Councils (ROCs) shoulé@fberded legal capacity under the Act.
The Associations offer these comments, having lacgnowledged and supported the
importance of voluntary regional organisations olmcils for advocacy, planning, and
economic development and worked with them on maswas.

In Better, Stronger Local Government: The Case fotdsusble Change (November 2012)
the Review Panel outlined its current thinking @mse key aspects of Local Government.
One such aspect being the Review Panel's considerat “...how to develop much stronger
frameworks and new entities for regional collabavat advocacy and shared services, in
order to irgcrease Local Government’s strategic aatyaand the scope and quality of service
delivery.

The Review Panel recognised that there are alrdagye structural options used in NSW
Local Government. They are local councils, cowayncils and ROCS. The Associations
are of the view that there are other options tesmw®r prior to affording ROCs legal capacity
as a new form of legal entity under thecal Government Act 1993In the Associations’
opinion, there already exist a number of availatyions for establishing or formalising
ROCs as legal entities. For example, the exissitegutory provisions could be used to
establish ROCs as county councils or corporatisuisject to Ministerial approval.

Section 383 of the.ocal Government Act 1998rovides for the establishment of county
councils. A county council is made up of a numiseconstituent councils across a number
of Local Government areas and according to se@&hof the Act, the functions of a county
council may be any one or more of the functiona ebuncil under the Act. Whilst existing

and previous county councils have tended to be feingle purpose (e.g. water, electricity),
in the Associations’ opinion there does not appedre any legal impediment to conferring
on a county council a broad range of functions oeggonal basis.

In a May 2012 interim report, the Australian CentfeExcellence for Local Government
(ACELG) made the observation that “...county couneil®ew councils to establish a legal
entity and constituent councils appear to be comalide with the familiar governance
structures, reporting and compliance requiremefitgdeed by their status under the NSW
Local Government Acf? The Associations endorse this observation aed \the county
council model of regional collaboration to be a empragmatic option.

Information legislation issues

The interaction between the Act, tB®vernment Information (Public Access) Act 2@D@l
the Privacy and Personal Information Protection Act 89%eds to be addressed. This is a
particular concern relating to the provision of yoghted material. There is confusion over
information that needs to be released for the mepmf one piece of legislation that is
prohibited from being released by another piedegstlation.

The Act needs to be updated to reflect the use@fbmedia in Local Government. This can
relate to the webcasting of council meetings, the of computers by the public while at a
council meeting or the provision of council infortioa to residents and ratepayers through

® Review Panel paper November 2012, page 22.

" Review Panel, p23.

& Somerville, D. and Gibbs, M. (2012)egal and Governance Models for Shared Servicésaal
Government: Interim RepgrAustralian Centre of Excellence for Local Goveemty University of Technology,
Sydney, May 2012.
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the internet (e.g. the setting up of a registaesidents and ratepayers that would like to have
all council information provided to them by wayerhail rather than by conventional mail or
the advertising of matter by a council where thayeha legislative imperative to do so.)

2012 Local Government Elections

It is important to have a good hard look at the20&cal Government Elections, in terms of
whether the_ocal Government Act 199%elf is playing a strong role in:

» discouraging candidates from standing, and/or

» discouraging councils from running their own elent to the detriment of the local
community.
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Conclusion
The Associations can see no compelling reasonsrap she Act and start afresh.

We believe the intent and a substantial part ofstnecture of thd.ocal Government Act
1993remain useful.

Nonetheless, the Associations believe that thel@gyn needs a major edit to assist it remain
contemporary.

Throughout this submission, we have highlightedgaicant number of refinements that
would help in this major edit.

The Associations have stressed that in planning foeew or revised Local Government Act

there is the need to focus strongly on:

» recapturing the idea of enabling legislation,

» affording more autonomy for councils,

* imposing less regulation of councils and the comitresithey serve, and

* equipping councils to be the leaders, identity &gl makers, and service providers their
communities want them to be.
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